What is the
Coronavirus?

Coronavirus Disease 2019
(COVID-19) is a respira-
tory disease caused by the
Severe Acute Respiratory
Syndrome (SARS)-CoV-2
virus. The current mutation
is a new strain of the SARS
virus and no individual

has any immunity prior

to an exposure. The CDC
has reported that testing
has begun on a vaccine but
for now, everyone should
prepare and plan for possi-
ble impacts resulting from
COVID-19. It has spread
from China to many other
countries around the world,
including the United States.

NECE

1201 Pennsylvania Ave. NW
Suite 1200
Washington, DC 20004
202-991-6300 - www.necanet.org

published 8/16/2021

NECA Legal Alert

OSHA Updates COVID-19

Workplace Guidance

Eric J. Conn, Conn Maciel Carey LLP (www.connmaciel.com)

As we predicted a few week ago, following in CDC’s footsteps, earlier today, OSHA updated
its primary COVID-19 guidance for non-healthcare employer — Protecting Workers: Guid-
ance on Mitigating and Preventing the Spread of COVID-19 in the Workplace to embraces
CDC’s updated mask recommendations for vaccinated individuals from July 27th. OSHA’s
updated guidance includes several links directly to CDC’s July Interim Public Health Rec-
ommendations for Fully Vaccinated People, as well as CDC’s COVID-19 Integrated County
View Data Tracker, which depicts levels of county-level community transmission (low,
moderate, substantial, or high).

Broadly, OSHA’s updated COVID-19 guidance tracks CDC’s updated guidance closely. For
example, OSHA now recommends that:

+  Fully vaccinated workers in areas of substantial or high community transmis-
sion wear masks in order to protect unvaccinated workers; and

+  Fully vaccinated workers everywhere in the country who experience a close
contact exposure with a COVID-19 case wear a mask for 14 days or until they
receive a negative COVID test taken at least 3 days after the contact.

Additionally, the guidance clarifies OSHA’s recommendations for protecting unvaccinated
workers and other at-risk workers in “workplaces with heightened risk due to workplace
environmental factors,” including those in manufacturing, meat and poultry processing,
seafood processing and agricultural processing.

What Changed in OSHA’'s Updated COVID-19 Guidance?

Before this latest update, OSHA’s June 10th COVID-19 guidance was aimed at non-vacci-
nated workers and otherwise-at-risk workers. Today’s guidance, however, applies in many
circumstances to fully vaccinated workers, at least in areas that are experiencing “Substan-
tial” and “High” levels of community transmission. Here is a summary of the major chang-
es in today’s updated guidance:

*  Encouragement of vaccines through vaccine/testing mandates. OSHA “sug-
gests” that employers consider adopting policies that require workers to get
vaccinated or, if they remain unvaccinated, to undergo regular COVID-19
testing — in addition to mask wearing and physical distancing. We think the
timing of this suggestion, following the Biden Administration’s announce-
ment of a “soft” vaccine mandate for federal workers and federal contractors,
is telling. OSHA has updated its guidance to “suggest” that employers consid-
er adopting the same kind of policy; i.e., get the vaccine or submit to week-
ly testing. It is hard to see a scenario where an employer is cited under the
General Duty Clause for not implementing a vaccine mandate, but this new
guidance at least provides an additional layer of cover for employers who do
s0, from the anticipated lawsuits and public criticism; i.e., we are just follow-
ing OSHA’s guidance, which could effectively be mandatory under the GDC.

*  Quarantine for fully vaccinated workers. Employers should encourage fully
vaccinated people who have a known exposure to someone with suspected or
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confirmed COVID-19 to get tested 3-5 days after exposure, and ensure that
they wear a mask in public indoor settings for 14 days, or until they receive a
negative test result.

+  Face coverings. Employers should provide workers with face coverings or
surgical masks, as appropriate, unless their work task requires a respirator or
other PPE. In addition to unvaccinated and otherwise at-risk workers, em-
ployers should ensure that even fully vaccinated people wear masks in pub-
lic indoor settings in areas of Substantial or High transmission. Employers
should allow fully vaccinated people to wear masks in public indoor settings
regardless of the level of community transmission, particularly if they are at
risk or have someone in their household who is at risk or not fully vaccinated.
Additionally, employers should suggest or require that all customers, visitors
or guests wear face coverings in public, indoor settings in areas of Substantial
or High transmission.

Is Your County Experiencing Substantial or High Levels of Transmission?

OSHA has adopted the model proposed by the CDC last month for reverting back to
indoor mask requirements for all workers, regardless of vaccination status, in counties that
are experiencing “Substantial” or “High” levels of community transmission. CDC uses two
different metrics, the higher of which prevails, to determine whether your workplace is in a
county experiencing substantial or high transmission of COVID-19:

1. total new cases per 100,000 persons over the past seven days; and
2. positive test rate over the past seven days.

In terms of new cases, “High” community transmission occurs when there are 100+ new
cases per 100,000 persons over the past week, and “Substantial” transmission occurs when
there are 50-99 total new cases per 100,000 persons. For the positivity rate (i.e., the percent-
age of OVID-19 tests taken in the country that come back positive), Substantial is 8%-
9.99%, and High 10%-+. Here is the CDC’s indicator table:

Indicator
(If the indicators are at Low Moderate High
different transmission MVEHGIEST M Transmission Transmission
levels, the higher level Blue Yellow Red
prevails)
New Cases per 100,000 0-9.99 10-49.99 50-99.99 =100
persons over 7 days
Test Positivity Rate 0-4.99% 5-7.99% 8-9.99% >10.0%
over 7 days

What Stayed the Same in OSHA's Updated COVID-19 Guidance?

Although substantial changes were made to OSHA’s COVID-19 guidance, much stayed the
same. Here is a summary of key recommendations that did not change:

«  Encouragement of vaccines through paid time off. Employers should grant
paid time off for employees to get vaccinated and recover from any side
effects, and consider working with local public health authorities to provide
vaccinations in the workplace for unvaccinated workers.

+  Isolation/quarantine. Employers should instruct any workers who are in-
fected, unvaccinated workers who have had close contact with someone who
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tested positive for SARS-CoV-2, and all workers with COVID-19 symptoms
to stay home from work. Employers should encourage people who are not
fully vaccinated to be tested immediately after being identified, and, if nega-
tive, tested again in 5-7 days after last exposure or immediately if symptoms
develop during quarantine. Employers should ensure that absence policies are
non-punitive and eliminate or revise policies that encourage workers to come
to work sick or when unvaccinated workers have been exposed to COVID-19.

*  Physical distancing. Employer should implement physical distancing in all
communal work areas for unvaccinated and otherwise at-risk workers. Note
here that, like CDC’s updated guidance, unlike masking, it does not appear
that physical distancing has been reinstated for fully vaccinated individuals.

*  Training. Employers should educate and train workers on COVID-19 policies
and procedures using accessible formats and in language they understand.

+  Ventilation. Employers should maintain ventilation systems, and can refer
to CDC’s Ventilation in Buildings and OSHA Alert: COVID-19 Guidance on
Ventilation in the Workplace for ways to improve ventilation.

*  Cleaning/disinfecting. Employers should perform routine cleaning and dis-
infection, and ensure that, if someone who has been in the facility within 24
hours is suspected of having or confirmed to have COVID-19, they follow the
CDC cleaning and disinfection recommendations.

*  Recording and reporting COVID-19 infections and deaths. Employers are
required to record work-related cases of COVID-19 illness on OSHA’s Form
300 logs if the following requirements are met: (1) the case is a confirmed
case of COVID-19; (2) the case is work-related (as defined by 29 CFR 1904.5);
and (3) the case involves one or more relevant recording criteria (set forth
in 29 CFR 1904.7) (e.g., medical treatment, days away from work). Note that
OSHA will not enforce 300 Log recording requirements in connection with
workers’ reactions to COVID-19 vaccination through May 2022.

«  Anti-retaliation. Employers must implement protections against retaliation
and should set up an anonymous process for workers to voice concerns about
COVID-19-related hazards.

Why Did OSHA Backtrack on Its June Mask Guidance?

In today’s updated guidance, OSHA points to the CDC’s updated mask recommendations
for fully vaccinated individuals, specifically referencing the CDC’s finding that fully vac-
cinated people who do become infected with the Delta variant can be infectious and can
spread the virus to others. Like the CDC, OSHA makes a point of explaining that although
infections in fully vaccinated people (i.e., breakthrough infections) can happen, the evi-
dence indicates its happens in only a small proportion of people who are fully vaccinated,
even with the Delta variant, and then even when these infections do occur among vacci-
nated people, they tend to be mild; i.e., the vaccines remain an effective and critical tool for
bringing the pandemic under control.

While it is very disappointing to see things moving in the wrong direction, as we noted last
month, CDC Director Walensky did not rule that out when the CDC told us in May that
fully vaccinated individuals could remove their masks indoors. At that time, Dr. Walensky
warned that “the past year has shown us that this virus can be unpredictable, so if things
get worse, there is always a chance we may need to make a change to these recommenda-
tions.” And conditions clearly got worse by July 27th when CDC updated its guidance, and
have gotten even worse since then.

When we last reached out on July 28th, approx. 66% of US counties were at Substantial


https://www.cdc.gov/coronavirus/2019-ncov/community/ventilation.html
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or High levels of transmission, and the Delta variant represented 83% of all new cases in
the US. Today, only 16 days later, almost 92% of US counties are the Substantial or High
transmission categories — essentially the entire country — and the Delta variant represents
an even more staggering 93% of all new cases. Here is a map that shows in red and orange
the counties that are currently experiencing substantial and high transmission.
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We suspected that there was more to this change in guidance than just the “rare occasions of
vaccinated people ... spreading the virus to others.” Businesses have faced enormous chal-
lenges enforcing OSHA’s June mask guidance that set different expectations depending on
employee vaccination status. Because we do not wear our vaccination status on our sleeves,
and delving into that status with our employees has proven to be a highly sensitive subject, an
unintended consequence of the CDC’s and OSHA’s guidance from earlier this summer was
that many unvaccinated people also took off their masks unbeknownst to their employers.
Unless employers view vaccination cards, which may be counterfeit and many are loathe to
share, or require self-attestation, which may be false, there is no easy way to know whether
someone is in fact fully vaccinated, and therefore, whether s/he should still be wearing a mask
indoors. Accordingly, the CDC and OSHA likely concluded that the best way to ensure unvac-
cinated people are wearing masks, is to make everyone wear a mask.

As you know, like other governing bodies, OSHA has generally been following CDC’s lead
with respect to all things COVID-19. So we were very confident OSHA would pivot and
embrace this updated guidance. But we were less sure whether OSHA would follow CDC’s
approach to distinguish between areas of high/substantial community transmission or
would just adopt a blanket recommendation for all employers in the country (regardless of
location). We know now that OSHA has opted for the more nuanced option. While that has
little practical importance today, given that only 8% of US communities are in the lower
transmission categories, that may become more meaningful as vaccination rates continue
to climb and case rates begin to fall again (as they have in other parts of the world).

What Does All This Mean for Employers?

Remember that, outside of the healthcare industry, OSHA’s enforcement of COVID-19
protocols, like mask and quarantine policies, is limited, for the time being, to the Gener-
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al Duty Clause. To date, President Biden’s OSHA has already conducted more than 700
inspections under its COVID-19 National Emphasis Program, which just launched a few
months ago, and it has issued at least 5x more General Duty Clause citations than in the
entire year of the pandemic before then, including at least two willful GDC violations.
General duty citations are essentially judgments of employers’ actions relative to a “reason-
able employer” standard, and the citations we have seen include references to CDC’s and
OSHA’s COVID-19 guidance.

Because OSHA has decided to track CDC’s guidance exactly (i.e., applying it only in coun-
ties experiencing Substantial or High levels of transmission), that will require employers
either to mandate masks indoors for everyone anywhere in the country, or to monitor
COVID-19 data and adjust based on local conditions, similar to OSHA’s expectations for
protecting against Heat Illness (i.e., employers need to regularly check meteorological data
for their work areas to determine whether high heat conditions are present that require
actions under heat illness prevention plans). If you opt to adjust based on local conditions,
employers can regularly check CDC’s county map to determine whether their worksites, on
any given day, are in counties experiencing Substantial or High levels of transmission, and
enforce the mask requirement accordingly.

Last, but certainly not least, OSHA’s updated guidance has raised our already high level of
concern that OSHA will revisit its decision to exclude non-healthcare workplaces from its
COVID-19 emergency temporary standard. As we know, the final ETS revealed in June was
limited to healthcare workplaces only, but the proposed ETS delivered to OMB in late April
was a broad, onerous rule applicable to all industries. One of the major reasons that OSHA
shifted direction and issued the narrow healthcare-focused rule was the CDC’s guidance in
May that emphasized how safe vaccinated individuals are, and relaxed COVID protocols
for vaccinated workers. The change in the landscape that drove CDC and OSHA to back-
track on their COVID-19 guidance could easily inspire OSHA to also reverse its decision
to issue only a narrow emergency standard. That is especially worrisome when considering
the confluence of several other factors, including the:

general increase in recent COVID-19 cases and deaths (back to the level they were at when
OSHA drafted a broad, all-industry COVID emergency standard);

+ increased prevalence of the highly contagious Delta variant;

*  upcoming confirmation (expected in September) of Doug Parker to head Fed
OSHA, who led Cal/OSHA’s efforts to issue its broad ETS;

+  Biden Administration newfound boldness, reflected by its vaccine mandate
for federal workers, which looked politically unpopular a couple of months
ago;

+  tension brewing between the White House and governors in some states who
are interfering with implementation of COVID protocols;

«  close next week of a public “comment” period about the healthcare ETS, that
may create a procedural opening for OSHA to update the ETS; and

+  AFL-CIO’s lawsuit challenging OSHA’s decision to issue a narrow ETS despite
OSHA’s explicit determination that COVID-19 presented a grave danger in
every shared workplace in the country.

Look out for a more detailed update from me next week about the risk of OSHA revisiting
a broader COVID-19 emergency standard.

But at least for today, OSHA announced that after reviewing the latest CDC guidance,
science and data, and consulting with the CDC and other partners, OSHA has determined
the requirements of the healthcare ETS remain necessary to address the grave danger of the
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coronavirus in healthcare. It also said that OSHA will continue to monitor and assess the
need for changes in the healthcare ETS every 30 days.

We will be sure to keep you updated. In the meantime, let us know if you have any ques-
tions. Likewise, even before OSHA’s vaccine-related suggestion today. we had been partic-
ipating in a lot of productive strategy discussions with many of our clients about vacci-
nation programs (i.e., incentives, mandates, soft-mandates, and/or standing up a vaccine
clinics on-site, etc.). Let us know if we can do anything to help, if you are starting to evalu-
ate any of those kinds of options, or want to hear about that landscape.

This material is for informational purposes only. The material is general and is not intended
to be legal advice. It should not be relied upon or used without consulting a lawyer to consider
your specific circumstances, possible changes to applicable laws, applicable CBAs, prime
contracts, subcontracts, rules and regulations and other legal issues. Receipt of this material
does not establish an attorney-client relationship.
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